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No. 4270

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Henry Wilson, F. A. Wilson and

W. T. Wilson,
Appellants,

vs.

W. R. Grace & Company (a corporation),

Appellee.

APPELLANTS' PETITION FOR A REHEARING.

To the Honorable William B. Gilbert, Presiding

Judge, and the Associate Judges of the United

States Circuit Court of Appeals for the Ninth

Circuit:

Appellants in this case resioectfully present their

petition to this honoi'able court for a rehearing of

this cause. This petition will be strictly confined

within the scope of the opinion filed on March 16,

1925, and is made because appellants believe that

they are deprived of their moral right to receive

an agreed share of a compensation actually col-

lected for them by appellee, and that a proper appli-

cation of the Parol Evidence Rvile to the circum-

stances of this case is not a technical method of

securing an otherwise doubtful advantage, but w411,
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in this case, produce the enforcement of a moral

right.

Briefly the facts are these

:

Appellants, owners of a vessel, made a charter-

part}^ with appellee, charterer, wherein it was pro-

vided that salvage should be for the equal benefit of

the parties. Between March 1, 1917, and March 22,

1917, a salvage service was rendered for which ap-

pellee received admittedly $21,472. After redelivery

of the vessel to appellants, appellee paid to appel-

lants $11,626.79, explaining that the payment was

''in settlement of account to date per our state-

ment #2331 attached". This statement, composed

by appellee recited expressly, item by item, the

mutual claims settled ; these items were stated to be

(1) hire; (2) wireless and waiters; (3) overtime;

(4) meals—passengers; (5) meals—stevedores, etc.;

(6) wireless messages.

However the trial court found, on this written

evidence and oral testimony admitted, that the

salvage arising out of the charter-party was in-

cluded in this settlement. Had appellee attempted

to show, by oral testimony in the face of this written

agreement, that the disputed salvage claim was set-

tled by appellee's payment of the item ^'tvireless and

tvaiters", or the item ''overtime", or the items

''meals", the trial court would presumably have

discouraged such an attempt by applying the rule.

But the court permitted appellee to show by oral

testimony that the parties, by settling the claim for



*'liire", agreed to settle for "salvage". Not only

this, but appellee was perinittecl to show by oral

testimony that a claim for a salvage share earned

hettveen March 1, 1917, and March 22, 1917 (twenty-

two days), was settled by a payment which appel-

lee stated was made for ^'hire from 7:00 P. M.,

March 26, 1917, to 12:30 P. M. April 12, 1917, six-

teen days seventeen and one-half hours".

No reported instance of so striking a disregard

of an established rule of law could be found in the

books, and we do not believe that this court, by

affirming the decision of the trial court, would de-

sire to record a rule that, after two parties have

made an express written agreement for the settle-

ment of charter-hire earned; in April, one of them

could show by oral evidence that such an agreement

included a settlement of salvage earned in March.

"Hire" was the amount which appellee owed to

appellants for the normal use of the ship for sixteen

days after March 26. "Salvage" was the amount

which appellee collected as trustee for appellants,

from third parties for the abnormal use of the ship

before March 26.

We respectfully submit that the authorities cited

in the opinion of this court, in support of its deci-

sion, do not apply to this case.

Section 1647 of the Civil C'ode applies to a case

where a written contract needs explanation. In

United Iron Works v. Outer Harbor Co., 168 Cal.



81, 84, the Supreme Court of California, referring

to this and another section, says:

"These sections but enact the common law
rule. It is never within their contemplation
that a contract reduced to writing and executed
by the parties shall have anything added to it

or taken away from it by such evidence of

'surrounding circumstances'. This rule of evi-

dence is invoked and employed only in cases

where upon the face of the contract itself there

is doubt and the evidence is used to dispel that

doubt, not by showing that the parties meant
something other than what they said, but by
showing w^hat they meant hy what they said.''

There is no doubt on the face of the instant agree-

ment of settlement. It was written by one party

and accepted by the other: it does not mention sal-

vage, nor are the items m^entioned germane to sal-

vage. Appellee, under this section, should not be

allowed to show that appellee meant '' salvage" when

it said ''hire"; least of all that it meant "salvage

before March 26", when it said "hire after March
26".

It should be noted also that many "surrounding

circumstances" are properly admissible to put the

court in the place of the parties to the agreement,

but that oral declarations of intention, which con-

tradict the writing, are always excluded.

The passage from Jones on Evidence, section 453,

cited by the court, is taken from chapter 15, en-

titled "Parol Evidence to Explain Writings". It

would be applicable if the court had before it the



construction or explanation of the words: ''hire

from 7:00 P. M. March 26, 1917, to 12:30 P. M.

April 12, 1917 '

', micler the charter-party ; but surely

these words are so plain and unambiguous that the

court does not require extrinsic evidence relative to

salvage in order to ascertain their true meaning.

The general term "charter-hire", used in a written

agreement, defines the sum which the charterer owes

to the owner for the normal use of the vessel ; it has

no connection with any sum which either charterer

or owner may have received for an abnormal use

from a third party. In Apri], 1917, appellee stated

in writing (and appellants agreed to the statement)

that the sum paid settled ''hire from March 26 to

April 12". Nevertheless, appellee was permitted to

contend that the sum paid settled also salvage

earned from March 1 to March 22. This parol

testimony contradicts the written instrument and

varies it by adding to it. No clearer illustration of

a violation of the parol evidence rule could be found.

How could previous "acts, negotiations and state-

ments" referring to the salvage claim ''throw light"

on the question, what the parties to this charter-

party did when they settled for "hire from March
26 to April 12"?

That the author quoted did not, in the statement

quoted in the opinion, refer to the circumstances of

this case, is shown in another part of the same

section {Jones, Sec. 453), where the author states:

"Parol evidence is not admissible to prove
that other terms than those expressed are



agreed to or that the parties have other inten-

tions than those to be inferred from it" (the

instrument in writing).

Which means that, when appellee declared in

writing, that the sum paid in settlement was for

six items expressly stated, it cannot legally show by

parol evidence that a seventh item, in no way ger-

mane to the others, was agreed to be settled.

The section from which the court quotes (Sec.

453) is headed: ''Proof of surrounding facts".

The section following (Sec. 454) is headed: ^'Such

evidence only received tvJien the language is of

doiihtful import". In the latter section the author

says:

"It will also be found that in the cases where
evidence of the declarations of parties has been
received, the language of the writing admitted

of m,ore than one construction, either upon its

face or as explained by the parol evidence con-

cerning the suri'ounding facts or identifying the

subject matter or the parties.*'

The language: "Hire from March 26 to April

12" does not admit of more than one construction.

It would not admit of any contention that it could

cover salvage accruing during the same period from

March 26 to April 12, much less a contention that it

covers salvage accruing during a previous period.

The Supreme Court cases cited do not apply to

the instant case.

In Bradley v. Steam Pachet Co., 13 Pet. 85, the

terms of the writing w^ere: "for the use of the



steamboat Franklin, until the Sydney is placed on

the route." This language is ambiguous. To un-

derstand what the parties meant, it was necessary

to look at the circumstances surrounding the Frank-

lin, and the Sydney. The court said:

''The rule of law, which admits extrinsic evi-

dence for the purpose of applying a written
contract to its suhject-matter, justifies its ad-
mission, beyond tJie mere designation of the

thing, or corpus, if we m.ay so express it, on
which the contract operates, and extends so far

as to embrace the circumstances which accom-
pany the transaction, when, without the aid of
those circumstances, the written contract could
71 ot he applied, to its proper suhject-matter/'

This rule would admit, in the instant case, ex-

trinsic evidence as to the identity of the ship hired,

the amount of hire from March 26 to April 12, the

market rate for her use, etc. ; but it does not justify

extrinsic evidence of a verbal declaration that the

hire paid was intended to cover the salvage due.

In United States v. Bethlehem Steel Co., 205

U. S. 105, the question was, w^hether the parties

intended, by the language used in a written contract,

stipulated deductions for delay as a penalty or as

liquidated damages. Obviously an amhiguity, "the

true meaning of lan^guage that is not wholly free

from doubt" (p. 118) was involved. To clear up

the ambiguity, the facts surrounding the case and

the prior negotiations were admitted.

In the instant case many facts surrounding the

case were properly admitted; but the language:
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'^hire from March 26 to April 12" was perfectly

clear and oral declarations to show that the lan-

guage: ''hire from March 26 to April 12" was in-

tended to cover ''salvage from March 1 to March

22" are almost as flagrantly opposed to the rule as

would be declarations offered to show that "hire

from March 26 to April 12" meant "meals for

passengers or stevedores".

In Lowrey v. Hawaii, 206 U. S. 206, the question

was, what was meant by "sound literature and solid

science" in a written agreement between the par-

ties. One party contended that the agreement was

clear and unambiguous and that extrinsic evidence

could not be resorted to; but the court admitted

extrinsic evidence, because "we cannot concur with

this view. There is quite a range of meaning in the

words 'sound literature and solid science' ". In

other words, it was a case of ambiguity.

The range of meaning of the words: "hire from

March 26 to April 12" does not extend beyond the

charter-party, with its provisions relative to char-

ter-hire, express and implied. Certainly the range

of meaning of these words does not embrace any

question of salvage accrued at a different period of

time.

The true rule of the Supreme Court of the United

States, as applicable to the instant case, is laid

down in Delatvare Indians v, Cherokee Nation, 193

U. S. 127.



In that case an agreement entered into between

the .Delaware and C^herokee Nations was before the

court. It was insisted that the agTeement should

not be literally enforced in view of the understand-

ing of the Delawares, and that, in view of the char-

acter of the contracting parties, they should not

be held to the strict rule of evidence which denies

the competency of parol testimony to contradict

written agreements. The Supreme Court held, how-

ever, that the agreement was not open to explanation

hy parol evidence of the understanding of the par-

ties. It was said:

'^We can perceive no room in this case for a

departure from the familiar rules of the latv

protecting written agreements from the uncer-

tainties of parol testimony. * * * Nor can ive

find a latent amhiguity in the terms of the con-

tract tvhich requires the admission of parol tes-

timony to explain its effect. In the light of the

circumstances and the language used in the

writing, its construction is not rendered diffi-

cult because of latent ambiguities."

This language is literally applicable to the facts

of the instant case and controls it even more per-

fectly by reason of the fact that tlie contractant

who seeks to avoid the eftect of the rule is not a

Delaware Indian, but an exceedingly modern char-

tering firm renowned for astuteness, and exception-

ally competent to know just what it is settling in a

written agreement for charter-hire of a ship from

March 26 to April 12.
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The proffered oral declarations of an intention

inconsistent with the writing are inadmissible. It

is rather shocking to think that appellee should

be permitted to say now to appellants: The agree-

ment which I, myself, drew in words offering to

settle 'Hiire'^ in April, and on the basis of which

you accepted my check as a settlement of your claim

for ''hire" in April, was really intended by me to

be also a settlement of your claim for salvage in

March. There is a moral issue involved in the

proposition that merchants should be held to their

agreements in the form in which they have been

written down (a fortiori the merchant that wrote

the agreement), and should not be permitted to

plead supposed verbal understandings inconsistent

with the language which they used.

Another consideration in favo]' of appellants has

been overlooked by the court in its opinion: As to

the alleged oral understanding that the pa,yment

should settle salvage appellee had the burden of

proof and was required to show a preponderance of

evidence. Our natural bias in favor of the client

may possibly affect our vision; but it seems impos-

sible for us to find (even disregarding Mr. John-

son's testimony) that appellee's evidence supports

its defence. The evidence introduced by a^Dpellee

consists of (1) the written statement; (2) Mr. Car-

ter's testimony of the oral declarations bearing on

salvage. This evidence is clearly insufficient to

establish the attempted defence.
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For the reasons stated the undersigned respect-

fully pray that appellants ma}^ be granted a re-

hearing.

Dated, San Francisco,

April 4, 1925.

Lons T. Hengstler,

Feederick W. Doer,

Proctors for Appellants

and Petitioners.

Certificate of Counsel.

I hereby certify that I am of counsel for appel-

lants and petitioners in the above entitled cause and

that in my judgment the foregoing petition for a

rehearing is well founded in point of law as well as

in fact and that said petition for a rehearing is not

interposed for delay.

Dated, San Francisco,

April 4, 1925.

Louis T. Hengstler,

Of Counsel for Appellants

and Petitioners.




